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Dear Counsel:

At the March 24, 2010 Board hearing, each Board member made statements on the record
outlining their past or present connections to the coal industry. Board member Jean Semborski
stated specific facts pertaining to her former employment by a coal operator and her husband's
current employment by a coal operator. Later, she was asked a question regarding whether she
had any direct or indirect financial interest in a Utah coal mining operation. Although the state
coal rules address employment as part of the “financial interest” analysis, Ms. Semborski
understood the question asked to pertain to stock ownership rather than to her husband’s
employment (which she had already addressed). She therefore answered the question in the
negative. As Ms. Semborski had previously stated on the record, however, while she no longer
works in the coal industry, her husband is employed by a coal operator (which operates mines
both in Utah and Wyoming). She asked that I provide this clarification to the parties.

Ms. Semborski’s example illustrates an issue the Board cautions the parties to keep in
mind. The intent of the Board members in making their statements at the hearing was to
communicate facts related to their individual circumstances with respect to the coal industry.
The Board members were not certifying or offering an analysis of how those facts relate to any
particular definitions or provisions of any statutes or rules. The briefs filed by the parties
conceming Board member financial interests evidence disagreement about which definitions and
provisions of the statutes and rules control a Board member's duty to recuse. How the facts
described by Board members fit within the definitions or other provisions of the statutes and
rules that any party may view as material to the recusal duty is not something the Board
members (or the Board itsell) attempted to analyze at the hearing. While the Board has a duty to
analyze on its own any potential conflicts of interest, the purpose of the Board members’
statements at the hearing was to apprise the parties of the facts surrounding their coal industry
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connections so that the parties would have an opportunity to analyze for themselves whether they
viewed any of the facts described as problematic and bring any related concerns to the Board’s
attention as they deem appropriate.

In the interest of ensuring that all issues concerning Board member participation have
been resolved, I note that on December 9, 2009, I circulated to all counsel copies of the
document attached to this letter which sets forth facts concerning Board member Kelly Payne’s
prior contacts with one of the potential witnesses in this case. I circulated copies of this
document prior to the start of the December 9, 2009 hearing so the parties could consider
whether they had any objection to Mr. Payne’s participation in the case. Mr. Payne also briefly
addressed the issue on the record. The Board has heard nothing from any of the parties
concerning this issue since December 9, 2009 (including at motion hearings held since that date
at which Mr. Payne was in attendance) and therefore assumes that no party objects to Mr.
Payne’s participation in this matter.

Sincerely, 2
P _"-
) /‘/"( /? — é’.ﬁ/—\
Michael S. Johnson
Assistant Attorney General
Counsel to the Board of Oil, Gas & Mining



Kelly Payne stated the following concerning his prior contacts with one of the people
who did work on the Alton permit application:

“] am aware that a former work colleague, Erik Petersen, has been
involved in the preparation of the Alton permit application,
specifically the hydrology portion that seems to be one of the cruxes of
the appeal.

>Erik and I were employed by Mayo and Associates, Lindon, Utah, and
worked together on coal permit applications and PHC updates for new and
existing Utah mines. Ileft Mayo and Associates in June 2000.

>While I was employed by Norwest Corporation, Salt Lake City, from 2000
to 2004, I engaged Erik as a sub-contractor to conduct a hydrologic
monitoring program for an oil-shale development in Colorado.

>Since joining Kennecott in 2004, I have engaged Erik as a contractor
for short duration tasks, and have paid Erik less than $1000/year for
the last three years.

>In 2005, Erik asked me to assist him with the specification,
programming, and instaflation of a meteorological monitoring station at
Alton. Iprovided less than 20 hours of assistance and neither expected
nor received compensation.

>I have had no discussion of the Alton permit application with Erik and
am confident that there has been no ex parte communication regarding the

matter.”
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I hereby certify that I caused a true and correct copy of the foregoing letter concerning
Docket No. 2009-019, Cause No. C/025/0005 to be mailed with postage prepaid, this 2nd day of
April, 2010, to the following:

Stephen H.M. Bloch

Tiffany Bartz

Southern Utah Wilderness Alliance
425 East 100 South

Salt Lake City, UT 84111
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Morris Law Office, P.C.
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Charlottesville, VA 22901

Sharon Buccino

Natural Resources Defense Council
1200 New York Avenue, NW, Suite 400
Washington, DC 20005

Bennett E. Bayer, Esq.
Landrum & Shouse LLP
106 W Vine St Ste 800
Lexington KY 40507

Steven F. Alder

Fred Donaldson

Assistant Attorneys General
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James P. Allen

Snell & Wilmer, LLP

15 West South Temple, Suite 1200
Salt Lake City, UT 84101

Bill Bernard

Kane County Deputy Attorney

76 North Main Street

Kanab, UT 84741 £
D

e B




